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2 Matthias Knuth

1 Introduction

After 16 yeas of conservative-libera rule, a socia democratic-green codlition came
into officein 1998 Though having dedared the succesgul combating of unemployment
the principal yardstick for his government’s performance, Chancdlor Schroder acually
stood badk until mid-2001, expeding the favourable business cycle to resolve the
problem. Contrary to his expedations, the ‘New Economy’ boom brought the German
unemployment rate only down from 12.7% (1997 to 10.3% (2001). Only then a modest
reform inspired by the ‘adivation’ discourse® was placel smugly into the downward
turning economic tide of ealy 2002

Only two months after this reform took legal effed, midealing and ‘massaged’
placement statistics of the Public Employment Service (PES) becane scandalised by the
Federal Audit Bureau. In the run-up to federal eledions due in the autumn of 2002 the
‘placament scandal’ cdled for immediate politicd readion. The government appointed
a ommisson of individuals from business consultancy, trade unions, politics, and
acalemia headed by then human resource diredor of Volkswagen, Peter Hartz. The
commisson’s official assgnment was to draw up a master plan for reforming the PES
acording to the principles of New Public Management in order to enable it to deliver
‘Modern Labour Market Services — the title of both the Commisson and its report. The
commisson, however, broadened its ambitions towards adually making suggestions for
reducing unemployment by two million within three yeas. The public presentation of
the commisson’'s proposals in August 2002 helped the red-green coalition to win a
majority again in September despite rising unemployment. But then, the subsequent
implementation of the Hartz reforms in four legidative steps exacebated tensions both
between and within the @alition parties and, ironicdly, drove up the unemployment
count to an all-time high in ealy 2005 Feding unable to sustain the full |egidative term
and to wait for the business cycle to turn again® in his favour, Chancelor Schréder
deliberately organised his own parliamentary defea in May, 2005 in order to be dle to
cdl premature dedions. As a result of these, his party is now (September 2006 the
junior partner in a‘grand coalition’ led by Christian Democratic chancdlor Merkel.

Both from a politicd point of view and with regard to their most obvious effed on the
labour market, the Hartz reforms have failed to have the intended effed. On the other
hand, in terms of regime and governance danges, the fourth step of the Hartz reforms
was the most far-reading transformation of German labour market policy since the
introduction of unemployment insurancein 1927,

The aticle ams to explore both the systemic implications of the reforms and the
ressons for their paradoxicad effeds. The following chapter (2) will place the
institutional changes in the framework of the Hartz reforms as a whole. Chapter (3) will

! Legidation was then called ‘JObAQTIV’ — Activation, Qualification, Training, |Information,
Placement (Vermitteln).

The labour market situation is actually improving in 2006— which would have been just in time to
figurein the federal eedion if it had been held after afull term in September 2006
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explain the reform of the benefit system as a diange of the socia policy ‘regime
applicable to workless people without contribution-based benefit clams. Chapter (4)
will explore the regime cange in four diredions. (a) implicaions for the German
breadwinner model, (b) the impad of the transformed unemployment regime on the
labour market order, (c) shifts of the financing of social seaurity between contributions
and taxes, and (d) governance danges tied to the regime canges. This then sets the
stage to sketch the impad of the new regime and governance on adivation in chapter
(5). Chapter (6) concludes with focus on the regime agpeds.

2 From the ‘Hartz Commission’ to ‘Hartz IV’ legislation

The basic ideaunderlying the Hartz Commisson’s report (2002 was to reducethe level
of unemployment by shortening individual unemployment spells through adivation and
more dfedive and more rapid job placements. The report’s focus was thus on using
labour market ‘churning’ to the better of the unemployed — considerations of maao
eoonomic and employment policies that would increase labour demand were outside the
commisson's <ope. Triggered by a ‘placanent scanda’, the improvement of
placanent services was at the forefront, although the exad significance of job
placenents in an information society® was not discussed. The balance between the
delivering of better services ‘for’ the austomers and the initiating of customer’s own
adivities was not addressed. The commisson’s communicaions were daraderised by
a benevolent but moralising and petronising tone,* which is charaderistic of the German
discourse on ‘adivation’ in genera. Its central ‘mantra (Schulze-B6ing 2003, older
than the Hartz proposals, says “ Fordern und Fordern”, which would trandate like
‘promoting and obliging’, reminding of the way teaders would charaderise a cetain
pedagogicd approad.

The reforms that followed the Hartz Commisson’s report can be grouped into five
elements:

(1) Modernisation of the governance and the astomer management of the Federal
Agency for Work, a body of public law traditionally responsible for administering
unemployment benefits, counselling and job placement services, and implementing
adive labour market policies’;

3 Actualy, part of the ‘placement scandal’ had been the munting of matches effeded through self-
servicelT resources provided in the PES offices as ‘ placements . An agenda of sdlf-activation would
encourage e/en more extensive and effedive use of such faciliti es, which renders ‘placements’ an
outdated benchmark for PES performance

In a preliminary presentation of the commisgon’s proposals, Peter Hartz promoted ‘quick and
privileged placement for family fathers'.

> It should be noted here that the trilogy recmmended by the OECD (2001 — placement and
counsdling, payment of unemployment benefits, and management of labour market programmes —
have been in one hand in Germany sincethe beginnings of a PES. It should also be noted that ‘ active
measures have always been delivered mostly by third parties — ‘privatisation’ in the form of further
‘outsourcing’ could therefore not be on top of the agenda.
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(2) introduction of some new instruments of adive labour market policy, and the fine-
tuning of others®;

(3) cuts of the maximum periods of eligibility for unemployment benefits for older
workers with long contribution records from 32 to 18 months, thus bringing them
closer to the general standard of 12 months;

(4) reshaping the benefit system for those workless people who have exhausted their
contribution-based benefit clams or have falled to ean such (together referred to as
the ‘non-insured’ heredter) by merging two previous benefits administered by the
municipalities and the PES, respedively, into one, which was ®e as the
prerequisite for implementing single gateways of higher effediveness

(5) nevertheless missng the ‘one stop’ objedive, thus creaing a cmpletely separate
new regime and governance structure for the non-insured and, by doing so, taking
the majority of the aistomers out of the reformed system of service delivery
charaderised under (1). As a result, there ae now two types of public enployment
service, and the new seaond type isinstitutionally fragmented.

The remainder of this article will focus on the regime and governance implicaions of
elements (4) and (5), which came together as the fourth piece of the Hartz legidations,
or, in the politicd jargon of Germany, as ‘Hartz 1V’. In everyday language, this term
has come to signify a pieceof legidation, a type of benefit, a social status assciated
with it, and an epochal bre&. By contrast, the lega term ‘Grundsicherung (basic
income support, minimum sociale) has not redly taken root in public and private
discourses. This sgnifies that the new unemployment regime is not perceved — and, in
fad, never was advocaed — as a new adiievement of social citizenship but as a
retrenchment measure.

The failure to med the target of improved one-stop services was highlighted in mid-
2006 by the removal of the semantic hallmark of the Hartz concept, the Germandish
term *Job-Center’, from the legal text, only 18 months after its introduction. The officia
justification for this dep in the draft bill (Fraktionen 2006 trandates like this:

The obligation o the local agencies for work’ to establish ‘ Job-Centers’ as
single gateways for all has not worked well in practice Because of the
restructuring o the agencies for work, as well as becuse of the
heterogeneous gructure of the mnsortia® and the licensed municipaliti es’

® Officia evaluations (Bundesregierung 2006 Kaltenborn et a. 200§ have shown little dfed
espedally for the original ‘Hartz inventions', and some of them are already abandoned or in disuse
now, threeand a half years after their introduction.

‘Agency for Work’ is the new label for the regional employment offices, the district organisation of
the Federal Agency for Work.

In most cities or counties, the ‘Hartz IV’ system is deivered by so-called consortia
(Arbeitsgemeinschaften) establi shed between the agencies for work and the municipality.

For an experimental period extending until 2008 69 citi es and counties have been li censed to deliver
the new benefit, serviceand regime on their own, without entering a consortium with thelocal Agency
for Work.
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have prevented the implementation d a unversal organsationd model.
Therefore, this clause shall be removed.

Since the ‘Job-Center’ was the cantrepiece of the Hartz Commisson’'s adivation
strategy, the aove justification can be read as the official acknowledgment of the
fallure of the German approach towards adivation. The new service organisation for the
non-insured comes in three variants — consortium, licensed municipality, or, by default,
as gparate operations of the Agency for Work and the municipality —, and a uniform
brand name for it is ladking. Some locd units have alopted the term ‘ Jobcenter’ which
has then become the name for the lower one of two gateways rather than the name for a
single gateway, as the Hartz Commisson had intended.

3 The ‘integration’ of unemployment assistance and social
assistance

Until the end of 2004°, Germany had threebenefits relevant to unemployment:

(1) Contribution-based unemployment benefits, defined as a percentage of former net
income (60% and 67®6 for unemployed without or with dependent children
respedively), without means-testing but of limited duration of normally 12 months;

(2) subsequent to the exhaustion of the digibility period for (1), there was tax-funded
unemployment asgstance d alower percentage of former net income (53% and 5%
respedively), open-ended but means-tested;

(3) the third tier was tax-funded social assstance, flat-rate, open-ended, means-tested,
and open to al persons unable to support themselves—i. e., not restricted to people
regarded or registered as unemployed.

Benefits (1) and (2) were dependent on availability for work and, since 1998 on
adively seeking work, and they were administered by the PES, while benefit (3) was
administered by the municipalities (counties and the larger cities which are independent
of counties). Increasing dfficulties of labour market entry as well as increasing
precaisation and volatility of working lives had led to growing caseloads of people of
working age and able to work in tier (3). Where benefits of types (1) and — more often —
(2) were below subsistence level because previous eanings had been only dlightly
above it, those wncened had to suppement their unemployment benefit or
unemployment asgstance payments by claiming additional social assstance Therefore,
they had to visit two offices, neither of which would take full responsibility for their
labour market integration. According to the figures cited in the Hartz Commisson’s
report'’, this problem of institutional cleaage gplied to only 7% of the registered
unemployed, but it figured as the cantral justification in the Hartz Commisgon’s report
and the subsequent legidation for integrating the benefit system. It was argued that in

19" The roats of this g/stem date back to 1918 and 1927 In post-war (West) Germany the threetier-
system of benefits for the worklesshas been legall y re-established in 1956

1 For a summary in English, seeHartz Commisson 2002 Figures quoted (270,000 persons having to
visit two arganisations for their benefits) are from the full German version, Hartz et al. 2002 126,
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order to creae asingle gateway for jobseekers, the two tax-funded benefits (2) and (3)
must be integrated, and the remaining two benefits gould be uniformly administered by
the modernised Agencies for Work who would re-organise their front offices as ‘Job-
Centers . For tadicd reasons, having to kegp commisson members coming from social
partner organisations on board, the Hartz Commisson’s report was hazy about the
regime logic and the level of the new benefit, but it branded its name: “ Arbeitslosengeld
[1” (unemployment benefit 11).

3.1 Unemployment assistance as an elongation of the Bismarckian
insurance regime

In international comparative literature it is to be found that Germany before ‘Hartz 1V’
had two means-tested and tax-funded benefits for non-insured workless people (cf.
Adema @ a. 2003. The German debate on doing away with this pointless dugication
by integrating these two benefits largely followed the same lines (Fels et a. 200Q Hartz
et a. 2002. It was generaly overlooked or obscured that ‘means-testing’ had quite
different meanings in the two benefit regimes concerned, charaderising the two benefits
as belonging to different ‘regimes’.

Within the regime of social assstance, a person’s inability to support herself from own
means was the ‘trigger’ and fundamental justification for state intervention and support.
In other words, means testing was to establish the socia status of ‘neealiness
(Bedurftigket), which constituted the legal gateway into the regime of social asgstance
Benefits were flat-rate, from which own or family/household means excealing narrow
thresholds were deducted.

By contrast, the gateway into unemployment assstance was the previous possesson but
now exhausted eligibility for contribution-based unemployment benefits.*? In other
words, though funded from taxes, the digibility for unemployment asgstance rested on
once having paid contributions. Quite @ngruously, unemployment asgstance benefits
were cdculated as a percentage of former eanings just like antribution-based
unemployment insurance benefits. Unemployment assstance can thus be understood as
the tax-funded elongation of an unemployment insurance scheme following
Bismarckian principles of universal contributions and linea relationships between
eanings, contributions, and benefits.

Where other countries tend to mix contributions and tax revenue in the funding of their
unemployment benefit schemes, Germany kept the two sources apart and allocated them
to different stages of people’'s unemployment careas. From the point of view of the
individual contribution payer this made no difference By paying unemployment

12 There oncehad been a‘dired’ gateway into unemployment assstancefor new entrants and re-entrants
into the labour market. Between 1976and 199, this was abdished step by step, thus contributing to
the growth in the numbers of social asgstance daimants. ‘Dired’ unemployment asgstance was
cali brated with regard to a hypothetical income depending on a person’s Kill s level. Introduced in
times of labour shortage and intended as a job-seeking al owance for new entrants or re-entrants into
the labour market, justification for this kind of benefit became questionable when drawn over long
periods.
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insurance ontributions, they bought themselves into a scheme that guaranteed relative
status maintenance by exadly mirroring previous net eanings differentials. Perhaps
unique by international standards was the open-endedness of status maintenance— a
‘very German’ concept of socia stratificaion, seen by many as one of the causes of the
high degree of unemployment hysteress in Germany. However, the Hartz
Commisgon’'s report did not discuss the @nstruction and mecdhanisms of the benefit
and the incentives or disincentives it might set. It centred puely on the impradicdity of
having two benefits that necesstated two bureaucrades.

Means testing in the regime of unemployment assstance meant that eligibility for the
benefit was limited or even ruled out in the asence of neadiness While an unemployed
and insured person was— and ill is— entitled to unemployment benefits of limited
duration regardless of wedth, other sources of income, or partner’s income, it was of
course socialy undesirable that ‘wedthy’ people should draw a tax-funded benefit.
However, with regard to unemployment assstance, means-testing only served as a
limitation to éigibility, whereas in the regime of social assstance, the ésence of means
was the justification for eligibility. The difference can ke illustrated by the cae of low
eaners (the ‘working poor’): Though in a state of need, they would not qualify for
unemployment benefit or assstance if working more than 15 hours per week and thus
not fulfilling the definition of ‘unemployed’. The fundamental (and dichotomous)
attribute of the insurance regime is unemployment, while the fundamental (and gradual)
attribute of the poverty relief regime is nealiness In the medhanism of unemployment
asgstance, neadinessonly worked as a limitation to payments.

Being part of the ‘Bismarckian’ system of relative status maintenance German
employees regarded unemployment assstance @ an integral part of their ‘eaned’ rights
aquired through employment carea's during which contributions had been paid. This
explains why the @olishment of unemployment assstance d the end of 2004 was e
as an expropriation or as a negation of lifetime adievement (Ludwig-Mayerhofer 2005
even by those who, after the reform, did not recave lessin Euros than before. For them,
it made afundamental difference whether a benefit even of identicd monetary vaue
appeaed as an eaned right or as an assgned allowance. While both mainstream experts
and politicians disregarded the difference between causative and limitative means-
testing, the eledorate was quite sensitive for it, thus making the reform a politicd
stumbling-stone for Schroder.

This readion is perhaps even better explained by adding that unemployment asgstance
and contribution-based unemployment benefit belonged to a uniform ‘unemployment
regime’, whose subsequent explicaion will make more dea how the term ‘regime’ is
being used in this paper. Both benefits were administered by the same bureaucragy in an
integrated process without a division of customer flows. Obligations in terms of
availability and job seach as well as definitions of ‘accetable’ work were the same,
and so were potential sanctions. With few restrictions, the same instruments of adive
labour market policy were available to both groups of benefit redpients. By being
restricted to persons able to work, available for work and with previous payments of
unemployment insurance ontributions, both benefits implied a status of worker
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citizenship (Arbeitsbirgerschaft — Leibfried / Tennstedt 1985, a concept implicit in the
Bismarckian tradition and developed much stronger in Germany than concepts of
universal social citizenship.*® Historicaly, the recognition of worker citizenship was
experienced as the amancipation of the worker from the status of the pauper.
Consequently, the new regime introduced by ‘Hartz 1V’ is perceved as revoking this
adhievement.

3.2 Social assistance as a regime of poverty relief

Social asgstance by contrast, was the universal flat-rate benefit for persons unable to
support themselves. It was not restricted to claimants of working age, able to work, or
available for work, and thus it was not diredly part of the unemployment or labour
market regime. Historicdly evolving from charities and municipal poor relief, socia
asgstance was built on the principles of subsidiarity. This meant that the locd
community would only be the provider and carer of last resort, after own means, clams
against other subsystems of socia protedion, after partner and family support one
generation up or down'*, and after any support by religious or civil society charities.*®

Subsidiarity also implied the obligation of any clamant to utilise any working ability
and opportunity they might have in order to seaure subsistence for themselves and their
dependents or in order to reduce their neediness and thus benefit payments. So there
was aways a ‘workfare’ element inherent in the regime of socia assstance. Contrary to
the regime of worker citizenship charaderised above, the universal obligation to work
and seek work in the regime of social assstance was not limited by any criteria of
accetability of work like observance of colledive agreements or legal standards.
Limitations of acceptability were only defined with regard to the personal and family
sphere: physicd or mental ability to do the job and caring responsibilities. Refusal to
comply could be sanctioned by reducing the benefit, but, being a means of subsistence,
the benefit must not be withdrawn completely.

In theory, this obligation to work applied to any able-bodied household member of
working age. There were flat rates for ead individual acerding to their position in the
household, so ead individual was defined as a daimant and becane part of the regime.
In the regime of unemployment benefit and asgstance, by contrast, only the former
contribution payer was defined as the daimant and subjeded to rules. If the rest of the
family managed to subside on the former breadwinner’s benefit, it was their choice

Since socia asgstance was a municipa responsibility supervised by the 16 Lander, not
a federal respongbility, there is very little representative evidence and evaluation about
adivation under this regime in pradice However, it would not be going too far to say

13 Not acddentally, the influential work by Marshall (1950 was not published in German until 1992
and it is difficult to concdve of a German trandation of ‘social citizenship’ that would clearly
distinguish the term from the equivalent of ‘nationality’ in the sense of holding a pasgort.

In legal theory at least, consideration of family means was much more etensive in the social
asgstanceregime than in unemployment asgstance, where it was limited to the partner.

In contemporary practice the latter clause gave non-profit organisations a priority in the delivery of
services, even where the municipality would pay for these services.

14

15
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that the principle of unlimited acceptability of work was not very strongly enforced by
the municipalities. The prevailing approach was charaderised by the genera principle
of the Bundessozalhilfegesetz (the goplicable federa legidation) that the am of social
asgstance was ‘to enable the daimant to lead a life in acordance with human dignity’.
Over the yeas, a distinct socia worker or social administrator style of deding with
socia assstance daimants evolved, which was different from the style pradiced by the
PES. The regime of social assstance was pervaded by benevolent permissveness while
the regime run by the PES can better be tharaderised as bureaucratic negled. The
outcomes of both regimes in terms of their ability to re-integrate long-term unemployed
people were not too far apart.

To sum up, it might be said that the principle of universal adivation was inherent in the
regime of social asgstance, and that it had a potential for a ‘workfare’ approach sinceit
was not limited by the rules of acceptability that applied to ‘worker citizens' within the
regime of unemployment benefit/asgstance ‘Hartz 1V’ reforms can then be understood
as an adivation of this dormant principle, which was universalised and now applies to
the mgjority of worklessclaimants.

3.3 ‘Basic income support for jobseekers’: the new benefit and regime
for non-insured workless people

As of January 1, 2005 unemployment asistance and socia assstance'® became
integrated in a new benefit and regime. The regime is cdled ‘basic income support for
jobseekers (Grundsicherung fir Arbeitsuchende), although a large proportion of
redpients are not obliged to seek jobs, dependent children among them. For adults
under the new regime, the new benefit is cadled ‘unemployment benefit I1’, which is
also midealing, since the logic and level of the new benefit is closer to previous ocial
asgstance than to unemployment benefit. Furthermore, roughly 40% of the alult
clamants of the new benefit are not registered as unemployed: One group is acualy
working but eaning so little that they have to draw supdementary benefits, the other
group is temporarily unable to work because of sickness or not available for work
because of caring responsibilities; the third group is temporarily engaged in ‘workfare
schemes (working for the benefit plus an hourly alowance in community and non-
profit projeds).

Referring to our analysis of the precaling regimes in paragraphs 3.1 and 3.2, the change
to the new regime can be charaderised as follows, taking the perspedives of different
groups concerned:

» For the former clamants of social assstance the dianges are small. The flat-rate
benefit is a little higher, but most previoudy available emergency payments for
spedal circumstances have been done awvay with. An adult single person now

16 Social assstance @ntinues to exist for people in need but permanently unable to work. Since people
unable to work often qualify for other benefits, namely disabilit y pensions, the number of claimantsis
now small. Generous interpretations of the abilit y to work have contributed to thisresult, which shifts
the burden of income support from the municipal to the federal budggets.
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recaves 345€ per month (plus full cost of ‘adequate’ accommodation and heating)
from which he or she is supposed to make savings for larger expenditures like a
breakdown of the washing-madhine dc.

* For many of the former claimants of unemployment asgstance, the dange to flat-
rate implies lower payments. Stricter criteria of means-testing exclude more persons
whose partner is working. Where both partners are workless now both recave 90%
of the single rate, but also both are required to work, which was not the cae under
unemployment assstance when only one partner was considered to be the daimant.
There ae lower rates for children. People living together and apparently supporting
one aother are defined as a Bedarfsgemeinschaft (‘ community of needs’) regardless
of marital status, sexual orientation or kinship.

o After clamants of contribution-based unemployment benefit have exhausted their
claim, their subsequent flat-rate benefit will be supgemented for two yeas in order
to ease the trangtion, with a degresgon in the second yea. However, if means-
testing fails to establish their neadiness they will recave nothing, neither the benefit
nor the supdement. In a cuntry where saving is regarded and propagated as a
fundamental virtue, the obligation to wea down one’'s savings before qualifying for
the benefit creaes bitterness

The fundamental paradox of the reform is that the fiscd costs are excealing initial
expedations, one reason being that more people than expeded becane digible for the
new benefit, while on the other hand most of the concerned fed that something has been
taken away from them. There seem to be now winners.

4 Implications of the reform for the German (un-)employment
regime and the governance of labour market policy

4.1 Renouncing the German breadwinner model from below

The traditional male breadwinner model is deeply inscribed in the (West) German post-
war employment system (cf. Ostner 1995 Gustavson et a. 1996. In quite stark
contrast to people’'s adual life arangements, it remains anchored in the tax and benefit
system (Dingeldey 2001), in the availability of child care and in the pattern of ‘opening
hours of schools and child care fadlities (Esch 2005. In a cetain way, the
Bismarckian regime of social insurance can be seen as a supporting pllar of the male
breadwinner model. Admittedly and positively, if a woman eans the same & a man,
there will be no difference with regard to benefits, but if she doesn't — and in most
partnerships $e doesn’'t — the male role of being the primary breadwinner is preserved
in the cae of unemployment.

This was also the cae with regard to means-tested unemployment assstance If the
male partner were till working, the unemployed female partner, after exhausting her
contribution-based claims for unemployment benefit, would often not qualify for
asgstance because she would not passthe means-testing. This could even heppen if the
male partner was unemployed, too, but drawing higher benefits. If, however, the female
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partner was not taking part in the labour market (‘housewife’), the male breadwinner
role was preserved even in the cae of unemployment becaise wage replacanents were
attached to the man. In assessng the man’'s clam for unemployment assstance, any
income of his wife would be taken into acount, but her status as a non-participant in
the labour market would not be questioned.

In the new regime of basic income support, the dormant workfare principle from the
socia asgstance tradition has now been ‘adivated’ — with contradictory consequences
for the definition of gender roles. On the one hand, where the man has eaned income or
benefit, the female partner, after losing her job and exhausting any contribution-based
claims she may have, will more often than before fail to qualify for an additional benefit
becaise means-testing has become stricter. So in this way the breadwinner model is
strengthened as long as the (former) breadwinner ill possesses the status of ‘worker
citizen'. On the other hand, when the status of worker citizen is lost and the partnership
(‘community of needs’) as a whole is recognised as being in neal, then both partners
will be equally obliged to work and to support both themselves and the other partner,
even if the woman has never been in gainful employment before. This stuation applies,
in particular, to housewives of Turkish origin who don’'t spea&k German and have no
vocaiona training. So here we see @ ‘emancipation’ of women forced upon them
through the benefit system, while the former breadwinner status of the man hes been
abrogated.

We cd this a renunciation of the breadwinner model from below becaise, in the
German system of income tax splitting, the non-working partner of a high eaner can
subsist on the tax privilege granted to the wuple, have freemedicd care by virtue of the
contributions paid by her husband and enjoy a widow(er)’'s pension if the breadwinner
dies. While the breadwinner model is supported and subsidised for the upper and middle
classs, it is abrogated for the poor — like in the past when marriage was denied to
landlesspaupers.

Given the disruption of relevant statistics due to the far-reading institutional changes
(see more in 4.4 below), little is known about the degree to which ‘adivation’ of
previously inadive partners adualy takes placein pradice One outcome, however, is
manifest: The regime shift creaed a sudden incresse of the unemployment count by
roughly 400000in ealy 2005becaise, among other fadors, non-working spouses were
now obliged to register as unemployed if they were to recave the benefit.

4.2 The new ‘unemployment regime’

It was arealy mentioned above that different criteria for the ‘acceptability’ of a job
offer apply in the regimes of unemployment insurance and of poverty relief,
respedively. Both the English term ‘acceptability’ and the German ‘Zumutbarket’
(reasonability) contain a subjedive or moralising dant that obscures the regulative
function of limited acceptability. It is for the ‘good order’ of the labour market if
claimants of wage replacanents are not obliged to accet a job below the lledively
agreed rate or where legal or colledively negotiated rules are being violated. In the
insurance regime, wage ancessons of 20% are defined as accetable in the first three



12 Matthias Knuth

months of unemployment and of 30% from the 3 to the 6™ month; after that the benefit
itself defines the threshold of wage accetability.

Under the regimes of social asgstance or, as it is now cdled, basic income support, it
follows from the genera obligation to use one's labour power in order to support
oneself and to reduce, if not overcome one's neediness that any societal limitations of
accetability do not apply. As long as cial assstance was an exceptional and
emergency system for the unlucky few, this had no damaging effeds on the labour
market at large. As <cia assstance caeloads increased, municipal caseworkers
permissveness had the dfed of keeing the principle of unlimited acceptability
dormant. Since the integration of the two unequal types of ‘assstance€, however, the
poor relief type unemployment regime gplies to roughly two thirds of officialy
recognised workless people. Moreover, this regime was introduced with a strong
determination to adivate: “Thereis no right to lazness’ (Schroder).

This must be seen against the badkground that Germany, with a tradition of once strong
trade unions and congtitutionally guaranteed autonomy of colledive bargaining, has no
legal minimum wage (even though the debate whether such a regulation would be
needed is gaining ground). Nowadays, coverage by colledive agreements is on the
retred. Quite @ntrary to the pervasive perception of Germany as a high-wage @untry,
around 21% of the German workforce eaned low hourly wages in 2004 (Kalina/
Weinkopf 2009.

The new ‘unemployment benefit |1’ contains clauses for in-work benefits*® designed to
boost work incentives, which were improved as of October, 2005 Even before this
change, there were 900,000 low eaners drawing additional benefits (Hartmann 2006).
In the @sence of a bottom line in terms of minimum wage regulation or of limits to
accetability, the new regime of basic income support is developing into a @stly
subsidy for wage-dumping employers. In-work benefits or, in the going German phrase,
‘combination wages (Kombilohn) were designed as an incentive for taking up work.
However, once settled in such a situation, there is little incentive for either the enployer
or the amployee to (officialy) extend hours or raise the hourly wage. Due to the
phasing-out of the benefit and of other implicit subsidies'®, there is a rather wide range
of gross eanings within which only a very small percentage of around 16%) of an
employer’s additional outlays will acually arrive in the anployeé s pocket.

" This measure follows the standard definition of two thirds of the median, which defines an hourly

low-wage threshold of 9.83€ for West and of 7.15 € for East Germany. Comparing only full-time
employess, |low-wage percentages are 17.1% for West Germany and 19 for the East.

There is no system of work-related tax credits in Germany; on taking uplow-paid work, part of the
benefit is kept instead. This partial benefit is also avail able for those already in work but earning less
than the defined subsistencelevel.

Parall d to in-work benefits, the battom line for untaxable earnings and privil eges for so-called ‘ mini-
jobs (marginal part-time work) with regard to social seaurity contributions effea the intricate
relationships between employer’s gross labour cost, employe€s gross earnings and employeé s net
pay.
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For those who cannot even find a low-paid job, schemes of ‘working for the benefit’
(Arbeitsgelegenheiten — ‘opportunities for work’) have been designed at large scdes,
repladng most previous shemes of subsidised waged employment in the ‘third sedor’.
In addition to the full benefit, participants recaeve between 1 and 15 € for each hour
adually present in the workplace The number of hours offered is usually restricted to a
maximum of 30, firstly because participants are supposed to continue seeking ‘regular’
employment for which they need time off the job, and, secondly, becaise otherwise
their net income would tend to exceel their earnings opportunities in the regular labour
market.

4.3 Implications for the financing of the social security system

The central threa to the Bismarckian welfare state based on contributions levied on
wages is not only a ladk of gainful employment as sich but, more spedficdly, the
dedine of employment subjed to contributions. In fad, jobs from which (full)
contributions are being peid have been on the dedine in recent yeas while ‘mini-jobs
and self-employment without employees have been on the rise. Ironicaly, these trends
have been supported by legidation aimed at creding more jobs through increasing
flexibility. As fewer jobs are beaing the burden of financing social seaurity, labour
costs for these go up, tipping the balance ezen more towards non-contributory types of
eqnomic adivity.

The regime of basic income support is emphasising this trend in two ways.

(1) By ‘adivating’ clamants into any kind of job and by creding new forms of non-
waged employment in the third sedor, jobs not paying (full) contributions are
strongly promoted, and new variants of them are being creaed such as

(2) With wage replacements relative to previous eanings for only 12 months, the
German system of unemployment insurance now, after the reform, belongs to the
most unattradive ones in Europe with regard to the relation of input and outtake.
Together with the never-ending dscusson about the pension crisis and about
retrenchments in medicad cae, this makes non-insured jobs acceptable to young
people who don't exped adequate returns for contributions they would pay.

A system of social seaurity based on contributions and with benefits and contributions
related to earnings in a linea way (‘Bismarckian’ system) turns out to be incompatible
with increasing wage dispersion, exemption of mini-jobs from contributions (and thus
from eaning benefit clamsl), and with a proliferation of self-employment. Growing
proportions of tax-based funding of socia seaurity seem inevitable, and they are
adualy being introduced in Germany, athough in a haphazad and non-strategic
manner. ‘Hartz 1V’ is an example for this.

While this is being written, there is an avaricious debate @out how to read to the
surprise of high surpluses in the unemployment insurance fund. This aurplus is only
partly due to arecent dight vitalisation of labour demand. To the larger part, it is caused
by the integration of unemployment assstance and social assstance into the new regime
here described. Until 2004 even though unemployment assstance was tax-funded, its
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administration, the services of the PES for unemployment assstance daimants, and
adive measures provided for them were funded from contributions. Now, with the split
between the insurance regime and the regime of basic income support, the total cost for
the non-insured are borne by the federal treasury.

Furthermore, with the fiscd split between contribution funding and tax funding now
degened as an ingtitutional split (see next paragraph in more detail), the fiscd
incentives work against ealy intervention. The Federal Agency for Work, insofar as it
is administering the unemployment insurance fund and not the new system of basis
income support (which it does together with municipalities in consortia), has
tremendously downscaded its gending for adive labour market measures. The ‘good
risks are being regycled into the labour market without costly measures. On the other
hand, it makes no economic sense for the Federal Agency for Work to make larger-scde
investments in ‘difficult’ customers because, even in the best of cases, successwould
only come aout after participants would have exhausted their eligibility for insurance
claims, so that the financial benefits would not be regoed by the insurance system but by
the lower system. As a mnsequence potentially hard-to-place cistomers are not
adivated when they are new arrivals in unemployment but passed on into the system of
basic income support. The ingtitutional gap that was intended to be bridged by the Hartz
reforms is now wider than before. In fiscd terms, the reform can be seen as another step
towards repladng contribution funding by tax funding, but without a dea strategy for
doing so and, consequently, without achieving an overall reduction of expenditure.

4.4 Governance: Municipalisation as a consequence of regime
borrowing

It has been lriefly mentioned above (chapter 2) that the Hartz Commisson’s concept
envisaged to have both regimes, insurance @ well as basic income support,
administered by the Federa Agency for Work who would operate ‘Job-Centers as
single gateways for both customer groups. The same was foreseen in the draft
legidation for the fourth step of the Hartz reforms. However, the outcome of the
legidative processwas quite different, and the processthat led to this end can be read as
amodel case study in German federalism.

Legidation aimed at integrating benefits and service provision of the two previous
systems of unemployment assstance and socia assstance inevitably touched upon the
responsibilities of municipalities who had, until then, administered social assstance
Municipalities, in turn, are under the legidation and supervision of the 16 Lander. For
this reason, the fourth stage of the Hartz reforms constituted a piece of ‘concurrent
legidation’, which means that the passng of the bill depended on the gproval of the
Seoond Chamber, the Bundesrat made up of representatives of the Lander, the mgjority
of which were governed by Christian Democrats or by codlitions led by Christian
Democrats. There were many interests involved in opposing the plans of the Socia
Democrat / Green codlition:

* The Christian Democrats took the diance to present themselves as an aternative to
the Schroder administration.
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* Some Christian Democratic leaders like the Minister President of Hessa, Roland
Koch, purported to be mnvinced that municipalities were better apt to implement
adivation strategies than the Agencies for Work. Koch was impressed by
Wisconsin-type workfare schemes.

» Keegping the municipalities in the game meant propping up the role of the Lander in
labour market policy, in which any Land government, regardless of politicd colour,
had a natural interest.

» County administrations, already having only few responsbilities, were feaful of
loosing their raison détre if the administration of social asgstance was to be taken
away from them.

» Professonals of municipal labour market policies, espedally in larger cities, were
threaened with uncertainty of their professona careas if their customers were to
be taken over by the PES.

» Since dismissals in the German public service ae in part legaly, in part politicaly
impossble, and since transfers between different sedions of the public service—
here: municipal administrations and a federal agency — are very difficult to manage,
the government’ s draft bill im plied the risk of staff surpluses for al municipalities.

» Trade unions were divided: While the Trade Union Confederation defended the
centralism of the Federal Agency for Work with its tripartite governance, the Union
of Public employees ver.di was torn between the concerns of municipal and PES
employees, respedively, whom this union both represents.

Given this array, it was easy and almost inevitable for the Christian Democrats to defea
the government in two conseautive parliamentary rounds. Consequently, key feaures of
the reform were shaped in midnight negotiations of the mediation committee of the two
houses, a legidative method that notoriously produces ill ogicd and inconsistent results.

(1) In fiscd terms, the federal government is responsible for income support, while the
municipalities are responsible for housing and heaing costs.*°

(2) In institutional terms, the origina responsbility for administering income support
and labour market related services (like job placement, adive measures) lies with
the Agencies for Work, while the municipaities are responsible for administering
housing allowances and concomitant socia services (e. g. psycho-social, drugs, and
indebtednesscounselli ng).

(3) Agencies for Work and municipalities are supposed to form consortia in order to
pool their efforts and administer these services together. Since the regiona
compounds of the 180 dstrict organisations of the Federal Agency for Work and the

20 With resped to former claimants of social asdstance, this was a financial relief for the municipaliti es
because, for this group of customers, they used to be responsible for bath kinds of payments.
However, this relief is more than offset by taking responsihility for the housing costs of former
claimants of unemployment asgstance Therefore, municipalities as a whole are to receve 2.5
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444 municipalities do not match and even occesiondly overlap, this effeduates
complex regiona structures. Having their own diredion and governance structures
and being able to iswue legal ads, the mnsortia ae lega entities of their own®
(albeit of theoreticdly contested nature) and thus much stronger integrated than the
French maisons d’ emploi. On the other hand, employees cnded into the mnsortia
maintain their employment relationship with their original organisation. This implies
separate bodies of employee representation, different colledive agreaments,
different job grading and pay, different working time patterns etc. Obvioudy, such a
consortium is quite difficult to manage (Czommer/ Knuth/ Schwee 2005 and
2006 Wiedhmann et al. 2005, which hinders their good performance

(4) For a period dedared as ‘experimental’ and extending until 2008 69 municipalities
have been licensed to administrate the new benefit and adivation regime done. The
yea 2008 was chosen in order to maintain ample temporal distance from federal
eledions, which would have taken placein 2010if the Schréder administration hed
survived the whole term. Subsequent premature dedions in 2005now put the next
regular eledions on the agenda & ealy as 2009 Therefore, the adlition treay of
the present coalition envisaged an extension of the experiment until 201Q but it is
unclea whether the present unstable situation can be sustained for so long.

(5) For 19 territories for which reither license for full municipal responsibility was
applied for or granted nor an agreement for the formation of a @nsortium was
readed, responsibilities acording to (2) are fulfilled separately. Here not only two
gateways exist, but the mgjority of workless people adually have to visit both of
them in order to colled their means of subsistence

It can be said, then, that the questions of organisation and governance of the new regime
were dosely entangled with the power strugde between different edhelons of
administration, and thus grongly influenced by the debate on the reform of Federalism,
which was on the ggenda & the same time. It could have been leant from the Dutch
experience how isaies of a nation’s governance structure can overshadow and distort
labour market policy reforms (cf. the excdlent analysis by Trampusch 2000. However,
other country’s examples with reforms towards ‘adivation’ — preferably the UK, the
Netherlands, and Denmark — were only picked up in Germany in superficia ways as
‘good pradic€ benchmarks to be imitated, without comprehension of the societal,
institutional and politicd context (for a aiticd review see Knuth/ Schwee / Siemes
2004 Knuth 2005.

Typicdly, for Germany, the dange into the governance and service structure was
envisaged by the legidator to be dfeded within one juridicd sewnd, between
December 31, 2004 and January 1, 2005 There was no roll-out strategy, and since the
parliamentary strugde lasted until mid-2004 the new units had only few months to

billi on € annually in compensations. But of course, the adequacy of this sum and its distribution
among individual municipaliti es is an isaue of never-ending bickering.

L Most of them were set up as consortia of public law, a new invention brought about by the
parliamentary compromise. In some @ses, the partners founded a limited company of private law.
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prepare themselves for the formidable task of taking over into their responsibility nealy
three million ‘communities of neals (households) with 3.5 million adult claimants and
1.5 million children depending on them. If this was managed without organisational
chaos and with only relatively few people having to wait for their corred benefit
payments, it goes without saying that other objedives of the reform had to be pushed
into the badkground.

5 What about activation, after all?

5.1 Why little is known

The profound changes of the German system of social protedion for workless people
and its governance go along with deg changes and inconsistencies in the administrative
data structures:

(D) In the murse of its organisational overhaul, the Federa Agency for Work is
repladng IT proceses ome of which date from 1975 This credes disturbances in
important time series, and some anua structural analyses have been abandoned.
Consortia ae dfeded by these dianges becaise one of the partners in ead
consortium is the loca Agency for Work.

(2) A new software had to be introduced to administer the new benefit. This ftware
started with many bugs, and, because of poor spedfication at the time of tender, it
lacked information that would have been needed for datisticd monitoring and
evaluation.

(3) For reasons of property rights and data protedion, municipalities licensed to be
responsible for basic in come support on their own are not allowed to use this new
software. They continue to work with different kinds of software previousy
designed for administering social assstance Some of this ftware is well suited for
case management, but none of it is adequate to serve maao statisticd needs.
Consequently, data from the 69 licensed municipalities are now largely lacing in
central databases.

As a @mnsequence, many previoudy useful time series and structural disaggregations on
unemployment are no longer available.

5.2 Potentials for activation

One of the Hartz Commisgon’s central criticisms with regard to the PES had been that
only a small proportion of its 90,000 employees were adually working at the austomer
frontline, thus effeding casdloads of 600-800 customers per placement officer.
Consequently, the central promise of the ‘Hartz IV’ draft bill had been to cut down
caseloads in the new system of basis income support to 75 and to re-define the role of
frontline officers as case managers. It was admitted that aimost 12,000 additional staff
would be nealed in order to achieve this ratio. In subsequent discussons, targets were
soon watered down by saying that a caeload of 75 applied only to the age group under
25 and that otherwise caeloads would be 150— not per person but per ‘community of
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needs (household). Due to the ingtitutional fragmentation that resulted from the
parliamentary compromise on governance representative figures on staffing and
caseloads are not available. Case study evidence from different stages of the build-up
process of the new service units suggests that there was indeed massve hiring plus
internal reauiting from rmunicipal departments where there was a daff surplus.
However, in the preparation phase of 2004 caseloads to be expeded in the new system
had been underestimated almost everywhere. As a result, even the reduced targets for
caseloads per staff are rarely met. Still, caseloads of 300 adults per officer, as reported
in case studies, are no doubt an improvement compared to the situation before the
reform.

According to the law, a badk-to-work agreement (Eingliederungsvereinbarung) is
supposed to be mncluded with ead clamant able to work and to be renewed every six
months. Of course, this could not be done with al the new customers at once However,
since sanctions are only legally possble if a person’s conduct constitutes a bread of the
badk-to-work agreement, the latter is crucia in the adivation process According to a
report of the Federal Audit Bureau based on findings in 90 regional service units in the
seoond half 2005and the first quarter of 2006 half of the austomers had not (yet) signed
a badk-to-work agreement. On average, they had to wait for three months for the first
substantive @nsultation with their responsible frontline manager and for four months
for a badk-to-work agreament. Where there was sich an agreement, its provisions were
not followed up in 40% of cases, and potentia breades of the areements were not
followed up in 60% of the caes (Bundesrechnungshof 2006. Statisticd data on
sanctions imposed are not avail able for the regime of basic income support.

Following the wording of the Hartz Commisson’s report, the grounds of the draft bill
for the ‘Hartz IV’ legidation cdled frontline staff ‘case managers while the law itself
used the term ‘persona contad person’. The reasons for a last-minute diange in the
wording of the law is probably that municipalities alot much higher job grades to their
case managers than the Federal Agency for Work to their job placement officers. The
legal introduction of case management would thus have had a huge impad on salaries in
the Agencies for Work. Now there is a vast confusion about what case management
adualy is and for which categories of customers it is needed or appropriate (Kolbe/
Reis 2005. According to a recent survey answered by 382 out of the 444 regiona
service attities, only 26% are pradicing universal case management (IAW 2006. This
proportion is much higher among the licensed municipalities (68%) than among the
consortia (18%), refleding the different traditions and philosophies brought into the
new regime by Agencies for Work and by municipalities.

Of course, one would like to know what difference d this makes for labour market
outcomes, but due to the reasons explained above (5.1) even simple descriptive data like
exits from unemployment into employment are not available for licensed municipalities.
For consortia, they have dightly picked upin 2005and 2006 but this may not be more
than refleaing the more favourable businesscycle.
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6 Summary and conclusion

It is perhaps inevitable that the introduction of ‘adivation’ labour market policies would
not be gplauded by all those diredly affeded. However, the German case goes far
beyond expedable resistance from the target groups. Unlike any other country opting
for ‘adivation’, Germany combined this move with a fundamental change of the benefit
system. By doing this, the former German government put the legitimacy of the reform
into jeopardy in the e/es even of many not diredly concerned. By borrowing the
principles of the new benefit system from another regime, i.e. poor relief, the
government provoked an unintended fragmentation of what once was the PES. This
fundamental restructuring of organisations and governance, in turn, creaged so much
friction and took up so much energy that the adivation agenda & uch was pushed into
the badkground for yet another two or threeyeas. Since the new institutional structure
is only ‘experimenta’ and provisional, new interferences of politics into adivation
policy are to be expeded.

In their endeavour to bre& the path-dependency of the Bismarckian unemployment
regime (see dove, 3.1), but without possessng an aternative paradigm of their own??,
the red-green ‘modernisers fell trap into another path-dependency. By borrowing from
the legacy of poor relief, which had always been a municipa prerogative in Germany,
they put the handle of the emergency brake diredly into the hands of the cnservatives
who then forced the reform into the path of municipalisation. Historicdly, the reform
has not led beyond Bismarck, as the modernisation discourse would have it. Quite
contrary, it has revived and proliferated a regime that existed before the arival of the
Bismarckian paradigm in the field of labour market policy.
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